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Chopping Centers?

Commercial property owners can minimize the disruptions and financial headaches of costly

land seizures.

s eminent domain and condem-

nation proceedings become an

increasingly prominent devel-
opmental tool, more private businesses
are being forced to deal with the legal,
financial and logistical ramifications of
such actions. With a rencwed emphasis
on infrastructure improvements, such as
transportation and utilities upgrades, this
is a trend that is likely to continue. For
shopping center developers, owners and
managers, the wide range of short- and
long-term complications, and financial
and operational liabilities that frequently
arise [rom the exercise of eminent do-
main can be particularly costly.

Although this power is limited to gov-
ernmental entities and authorities, it is
not unusual for a governmental body
to work in conjunction with a privately
owned company (o seize property. A par-
tial taking — where a portion of property
is seized, often for planned roadway and
transportation infrastructure expansions
— is the specific type of eminent domain
action most commonly laced by com-
mercial center operators.

While eminent domain grants govern-
mental authorities the right to acquire pri-
vate property for public use, that power
is not absolute. The government’s ability
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to take some or all of a piece ol property
is constrained by clearly delineated con-
ditions and legal limitations supported
by well-established case law. However,
while the legal framework is firm and
objective, the details are often prone Lo
subjective interpretation. That is why
knowledgeable and experienced legal
representation 1s critical. Private prop-
erty owners have a right to [air compen-
sation, but their window of opportunity
to get that compensation can be limited,
and the extent of the financial and op-
erational damage brought about by the
partial taking may not always be imme-
diately apparent. The very real danger is
that property owners often settle for far
less payment than they rightfully deserve.
Needless Lo say, a significant [inancial set-
back — while never desirable —is likely to
be a particularly damaging blow during a
period of economic uncertainty and slow
recovery in the retail marketplace.

It is vital that commercial center op-
erators understand how eminent domain
and partial taking works, appreciate all
potential implications ol such an action
for their business and bottom line, real-
ize their rights and responsibilities, and
kunow how best to proceed when they
find themselves in such circumstances.

ImpacT

One ol the challenges that any private
property owner must face in the event ol
condemnation is assessing the full impact
a land seizure might have on the value of
the property as a whole. The seizure of
even a small picce of property can have
a disproportionately dramatic impact on
the visibility, utility, operational integrity
and, ultimately, the value of the prop-
erty. For commercial center operators,
who rely so heavily on accessibility and
the coordination of multiple tenants and
multiple uses, the short- and long:term
impacts of such a disruption can be both
damaging and extremely difficult to cal-
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culate. An in-depth understanding of the
logistical factors at play and the potential
financial liabilities that may arise as a re-
sult of the action is a necessary prerequi-
site to achieving a fair settlement.
Road-widening projects and improve-
ments, including adding roundabouts,
intersections or raffic cireles, are com-
mon reasons for a partial taking claim,
as are utiliies upgrades such as sewer
or electric/power-line Improvements. A
major consideration in evaluating the
potential financial impact ol a selzure is
the anticipated business imterruption due
to construction or site disruption. Con-
struction can be a major inconvenience
for shoppers, compelling them to choose
a more opportune destination. There are
2 host of additional complications and
cascading [inancial liabilities that might
not be immediately evident. Consider
the example of a municipality that wish-
es (o make a minor roadway expansion.
While (he partial taking in this instance
may only require seizure of a 6-foot strip
of property along the fank of a shopping
center, this relatively small (in terms ol
square footage) plot of land can have a
signilicant effect. The partial taking may
decrease the number of parking spaces,
interfere with existing signage, and hin-
der the flow of vehicular and pedestrian



Shopping center value is all about income and rental appeal, and the
amount of the diminution in value can only be determined by extrapolating

polental income loss over many years.

wralfic into and through the space.

Malls and other large commereial ven-
ues are particularly vulnerable around
the perimeter of the property, where
all-important retail considerations like
visibility, easy entrance/exit and aes-
thetics are most evident. A significant,
and somewhat unexpected, concern is
that of retail signage. Because signs are
positioned to deliver maximum visual
appeal, they are often located as close
lo the road as possible, which makes
them common victims of eminent do-
main. Further complicating the issue is
the need for commercial center opera-
tors to adhere to current guidelines and
standards regarding signage. An elevat-
ed sign that 1s not in compliance with
the latest regulations cannot simply be
moved; a sign that is much lower to the
ground must replace it. As a result, any
fair valuation of a partial taking should
make reasonable assumptions about how
these changes might influence traffic and,
ultimately, mcome.

Other commonly overlooked retail
obstacles that may result from a partial
taking include:

* Aesthetics. Even if a seizure involves
“just” green space, landscaping and
visual appeal are an important factor
in the retal equation. For shopping
centers, the allure of the property
has a direct impact on the value of
the property. Any condemnation
that compromises the aesthetics of
the property should be accounted
lor,

Grade dillerential. A change in
grade or elevation might interlere
with access and make it impossible
lo continue to use the properly in
the same fashion.

Tenants. The impact of structural,
functional and  aesthetic  changes
lo a shopping center can have an
enormous impact on individual ten-
ants. In the event that a retail tenant

perceives the value or desirability of

the property to have decreased, it is
not uncommon for them to ask for
rent relief or to demand that they
be released from their lease obliga-
tions, This can be especially tough

to plan for, as problems may crop
up months or even years down the
road.

e Parking. Fewer parking spaces can
obviously pose a problem, but a less
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...commercial center operators who are facing a partial

taking are entitled to full and fair compensation based

on the highest and best possible use of thewr property.

streamlined or logical vehicle flow
into, through and around a shop-
ping center can cause significant
long-term difficulties.

» Usage limitations. Because Zoning,
parking requirements and other
standards [or shopping centers are
calculated by the usage profile, dif-
ferent tenants may demand dramati-
cally different parking and square
foolage requirements. When one
parking space is removed, reducing
the number of spaces required for
the current restaurant tenant, the
shopping center might be in viola-
tion of code. Il a partial taking leaves
a commercial center potentially ten-
ant- or use-limited, compensation
needs to reflect that reality.

RECOURSE

While eminent domain proceedings
may be initiated at the behest of pri-
vate firms, the role of the governmental
agency in these situations can prove in-
timidating. Shopping center owners and
operators who are facing a partial tak-
ing are particularly vulnerable because
inherent financial uncertainties are often
compounded by feclings of helplessness,
frustration and confusion brought about
by circumstances that are beyond their
control. The lirst step toward alleviating
these uneertainties is taking the time to
understand the process.

In the event ol a partial taking, shop-
ping center owners and operators will
first be notified that there is a planned
project that will affect them. Typically, an
appraiser comes out (o the site, evaluates
ihe property in question and makes an
initial offer for compensation. If the of-
fer is not sulflicient or an agreement can-
not be reached, the agency in charge of
the project will file a complaint to selze.
At that point, the property owner will
need to get their own appraisal from a
licensed appraiser. In the end, if the ap-
praisals differ and a compromise cannol
be reached, the issue will be resolved
in court.
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Once a commercial center operator
is notified by the condemning agency,
the single most important step that he or
she can take is to contact an experienced
eminent domain attorney as soon as pos-
sible. A trusted attorney can help explain
upcoming procedural steps, review lease
agreements and determine what the ram-
ilications of the seizure might be for in-
dividual tenants, outline tenants’ rights
and obligations, and prepare the owner/
operator [or the potential outcomes. The
skill and competence of the appraiser will
be a central factor in the outcome of any
legally adjudicated dispute. Together, an
experienced attorney and appraiser can
help clarify the complexities and deter-
mine just compensation for the taking.
Shopping center value is all about income
and rental appeal, and the amount of the
diminution in value can only be deter-
mined by extrapolating potential income
loss over many years.

Commercial center operators who are
notified in writing of a partial taking or
suspect that they might be subject to a
seizure should take heed of the following
list of dos and don’ts:

Do...

o Consult trusted and experienced
legal counsel before discussing any
issues related to property value with
outside parties;

e Maintain normal upkeep and main-
tenance on the property in question,
including those portions that may be
subject to seizure;

Take the acvice of a trusted attorney
belore applying for real estate tax as-
sessment reductions and before at-
tempting (o acquire any new permits,
variances, or zoning or ordinance
changes;

Stay informed. Owners and operators
would do well to familiarize them-
selves with the state-specific laws or
special rules that apply to them; par-
ticularly regarding tenant’s rights.

Don’T...

e Place a value on the property or
attempt to calculate polential com-
pensation without the advice ol an
experienced attorney and the as-
sistance of a4 competent real estate
appraiser;

« Grantanyone permission to conduct
any tests, including borings, explo-
rations or testing, without securing
an attorney-npprovcd agreement mn
writing to provide copies ol all test
data and reports; and

e Provide any copies of leases, ex-
pense reports, financial statements
or other privileged documentation
to any government representaiivc
without first consulting with legal
counsel.

The bottom line is that commercial
center operators who are [acing a par-
tial taking are entitled to full and fair
compensation based on the highest and
best possible use ol then property. The
long-term impacts of a seizure are not
always obvious, and owners and opera-
tors should be aware ol the key recovery
rule: they have one opportunity to pres-
ent their case [or compensation, and they
have no further legal recourse il addition-
al damages become clear in the months
and years ahead. Adapting to unexpected
and often unwanted changes and learn-
ing to respond to a significant shift in
the appearance, utility or functionality ol
a piece of property can be challenging.
Taking the time to understand all rights,
appreciate the complex ways in which
even small property seizures can impact
operational and financial realities, and
proceed with the support and guidance
of trained professionals can mean the dil-
ference between a damaging loss and a
positive outcome. SCB

Alan Ackerman and Darius
Dynkowski are partners with
Bloomfield Hills, Michigan-based
Ackerman Ackerman & Dynkows-
ki. Ackerman can be reached at
alan@nationaleminentdomain.
com and Dynkowski can be
reached at darius@nationalemi-
nentdomain.com.



