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Introduction

What part of the Constitution limits the power of eminent domain? The obvious answer is
the Takings Clause of the Fifth Amendment, which states “nor shall private property be taken for
public use, without just compensation.”’ But what about the Due Process Clause of the
Fourteenth Amendment.” It was not until 1978, in Penn Central Transp. Co. v. New York,” that
the Supreme Court matter-of-factly held that the Takings Clause of the Fifth Amendment was
“of course” applicable to the states.* To justify incorporation, Penn Central cited only one 19th
century case, which itself did not mention the Fifth Amendment.’ Before Penn Central, the
Court relied on the Due Process Clause to restrict the scope of state taking power.

Penn Central left two questions. First, did the Court correctly incorporate the Takings
Clause against the states? Evidence exists that the framers of the Fourteenth Amendment
specifically rejected including a takings clause in the amendment. Although they may have done
so because they believed the Fourteenth Amendment incorporated the entire Bill of Rights, even
before ratification, American courts had limited eminent domain through due process concepts
that limited all exercises of police power. This leads to the second question: did Penn Central’s
“official” incorporation change eminent domain jurisprudence? It appears not, as cases since

Reconstruction, whether they cite the Fourteenth or Fifth Amendments, apply equal deference to
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states. In fact, it appears the Fourteenth Amendment itself did little to change takings
jurisprudence as concerns “public use.”® Although the Fourteenth Amendment gave federal
courts the opportunity to review state takings, the Court continued a pattern of deference to state
judgments of what constitutes a proper taking.

It could be that the Court referred to the Fourteenth Amendment in state takings claims
and the Fifth Amendment in federal cases; and Penn Central Transp. Co. was simply a change in
nomenclature. After all, “it would be ‘incongruous’ to apply different standards ‘depending on
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" However, the Courts

whether [a constitutional] claim was asserted in a state or federal court.
has applied the same “police power” analysis to constitutional challenges to condemnations by
both state and federal condemning authorities, whether citing the Fourteenth or Fifth
Amendment. Thus, if the Constitution’s limits on taking power match the contours of basic due
process protection against arbitrary or irrational legislation, why is there a separate Takings
Clause at all? Why did Penn Central make a point to state that the Fifth Amendment “of course”
applied to the states, when it could have relied on the Fourteenth Amendment alone? Could not
federal cases have cited the Fifth Amendment’s Due Process Clause?

Indeed, a minority on the Supreme Court believes that the Public Use Clause has been
reduced to “little more than hortatory fluff.”® The majority opinion and Justice O’Connor’s
dissent in Kelo v. City of New London both indicate that the “for public use” portion of the
Takings Clause restricts condemnations further than normal due process limits on state police
power. However, Justice Thomas’s dissent argued that the majority’s broad deference to
legislative judgment was to “effectively to delete the words ‘for public use’ from the Takings

Clause of the Fifth Amendment.” History seems to be on the majority’s side, as one struggles to
ry jority gg

find a Supreme Court case that struck down a condemnation—either state or federal, so long as



the agency had a mere rational basis for its decision to condemn. Justice Thomas acknowledged
that the Court had been applying this deference test since the 19th century, but that all such
decisions were simply wrong.'® Applying the due process conception of constitutional limits on
eminent domain, American courts have always assumed sub silentio that the determination of
proper “public use” is a decision left to states’ internal political processes.

If there were no Takings Clause, would things be any different? Perhaps the redundancy
of the clause with due process explains why Reconstruction-era congressmen decided against
adding a takings clause to the Fourteenth Amendment. Then again, they may have believed it
unnecessary because the Fourteenth Amendment incorporated the Bill of Rights. Whatever the
case, Penn Central neglected to address these aspects of constitutional history. One would expect
the Takings Clause and the Due Process Clause to set different limits on condemnation power,
because in the Constitution, “every word in the document has independent meaning, ‘that no
word was unnecessarily used, or needlessly added.””!" So far, however, the two clauses are
interchangeable.

Did the Framers of the Fourteenth Amendment Intend the Due
Process Clause to Incorporate the Fifth Amendment’s Takings Clause?

Incorporation of the Bill of Rights is a cryptic subject.'? There is little consensus on

whether Black’s “total incorporation,”” Frankfurter’s “fundamental fairness and ordered
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liberty,”'* or Brennan’s “selective incorporation,”" if any, is correct.'® Concerning the Takings
Clause, however, congressional records provide some insight but do not settle the question. It
appears the framers of the Fourteenth Amendment understood its language as rejecting an
analogue to the Fifth Amendment’s Takings Clause. This has several possible explanations: the

framers believed incorporating the Takings Clause was an unwarranted interference with states’

rights; they sought to avoid redundancy because the limits of the Takings Clause were



coterminous with due process restrictions on eminent domain power; or they believed the
Fourteenth Amendment incorporated the Bill of Rights entirely and thus a separate takings
clause was unnecessary.

After tensions over slavery and states’ rights led to the bloodiest conflict in American
history, Congress divided on how best to rebuild the nation. President Andrew Johnson and his
allies hoped to carry out a swift reconstruction, requiring only that southern states ratify the
Thirteenth Amendment abolishing slavery, repudiate all war debts, and void ordinances of
succession.!” The Radical Republicans, led by the “Dictator of Congress,” Rep. Thaddeus
Stevens,'® wanted to grant freed slaves full civil rights, both out of moral sentiment and to create
a Republican power base."” The “black codes™ and laws that denied freedmen entry into the
states”! hampered the Radicals’ goals, as did Supreme Court precedent favoring states rights
(often regarding slavery).”> After President Johnson vetoed® a civil rights bill** that would have
eliminated the black codes, Stevens sought to usurp power from the President. He introduced a
resolution which created the Committee of Fifteen to oversee Reconstruction.”” These fifteen
representatives and senators drafted what became the Fourteenth Amendment.

The Committee’s secret meetings became public after a clerk’s journal was discovered.*®
Members of the committee offered draft constitutional amendments for an up or down vote.”’
Rather than citing the Bill of Rights, the first drafts mirrored language in the recently passed
Civil Rights Act of 1866.*® Subsequent drafts spoke in terms of individual and equal rights,
giving Congress the power to “make all laws necessary and proper to secure to all persons in
every state within the Union equal protection in their rights of life liberty and property,” to

secure “to all citizens of the United States in any state the same immunities and also equal



political rights and privileges,”” and providing that “all laws, state or national, shall operate
impartially and equally on all persons without regard to race or color.”*
The Committee then shifted its focus from “natural” rights to enumerated rights in the
Constitution. Representative John Bingham of Ohio offered a new dratft:
The Congress shall have power to make all laws which shall be necessary and
proper to secure to the citizens of each state all privileges and minutes of citizens
in the several states (Art. 4 Sec 2)°'; and to all persons in the several States equal
protection in the rights to life, liberty, and property (5th Amend.).*
While Bingham’s draft directly cited the Constitution, the committee minutes indicate that it
decided not to incorporate the entire Fifth Amendment. After the Committee drafted the final

version of the Fourteenth Amendment,’® Bingham proposed adding the following.

nor shall any state deny to any person within its jurisdiction the equal protection
of the laws, nor take private property for public use without just compensation.**

The Committee rejected this construction by a seven-to-five vote. Notably, Bingham offered this
amendment by itself, not as part of a larger provision, which the Committee may have rejected
for other reasons. Several days later, the Committee adopted Section 1 as it stands today.

No State shall make or enforce any law which shall abridge the privileges or

immunities of citizens of the United States; nor shall any State deprive any person

of life, liberty, or property, without due process of law; nor deny to any person

within its jurisdiction the equal protection of the law.>
Perhaps seeking to allay concerns of states’ rightists, the remarks of Congressmen indicate that
they did not intend to incorporate the Bill of Rights—including the Takings Clause. Senator
Lyman Trumbull of Illinois explained that Section 1 was a “reiteration of the rights set forth in
the Civil Rights Bill.”*® John Bingham himself explained that Section 1 was an attempt to codify
the Civil Rights Act’s assurance of interstate equality and certain natural rights that had existed

for some time.”’ However, Bingham seemed to support the “total incorporation” theory. He

remarked that the Amendment would “arm the Congress . . . with the power to enforce the bill of



rights as it stands in the Constitution today.”® Similarly, Sen. Jacob Howard said the
Amendment upheld “the personal rights guarantied [sic] and secured by the first eight

3% Regarding property rights, Bingham clarified that Section 1

amendments of the Constitution.
left acquisition and transmission of property to the law of the states™

The actions and statements of Bingham and other committee members leave the debate
on incorporation unsettled today.* The Committee may have rejected a takings clause either
because they intended to incorporate the entire Bill of Rights or because the limits of the Fifth
Amendment’s Takings Clause were coterminous with those of basic due process; thus a takings
clause in the Fourteenth Amendment would have been redundant. The Supreme Court, shortly
after ratification, took the Committee’s rejection of the takings amendment as evidence that the
Takings Clause did not apply to the states. In striking down a condemnation challenge, the Court
held the taking

may violate some provision of the State Constitution against unequal taxation; but

the Federal Constitution imposes no restraints on the States in that regard. If

private property be taken for public uses without just compensation, it must be

remembered that, when then fourteenth amendment was adopted, the provision on

that subject, in immediate juxtaposition in the fifth amendment with the one we

are construing, was left out, and this was taken.”*
Rather, the Fourteenth Amendment enforced due process against the states, meaning,

those settled usages and modes of proceeding existing in the common and statute

law of England, before the emigration of our ancestors, and which are shown not

to have been unsuited to their civil and political condition by having been acted

on by them after the settlement of this country.*’
This included only Bill of Rights provisions that had become engrained in the judicial system.**
Apparently, the Court did not believe the Takings Clause rose to this level. It would be over 100

years after ratification until the Court officially incorporated the Fifth Amendment’s Taking

Clause against the States in Penn Central. * The Fifth Amendment restricted only the national



government, as the Supreme Court made clear in 1833, leaving state exercises of police power to
states’ internal political processes.*® However, despite Davison’s clear edict that the Fifth
Amendment only applied to the federal government, the Court held that a statute could not
declare “that the full and exclusive title of a described piece of land, which is now in A., shall be
and is hereby transferred in B.”* Indeed, a plethora of cases restricted the right to eminent
domain under the due process clause.”® Chicago, B & Q. R. Co. v. Chicago,” the sole case Penn
Central relied upon to incorporate the Takings Clause,”” did not itself mention the Fifth
Amendment. After reviewing the decisions of state and federal courts,”' and legal commentary,’*
that just compensation was an essential and historic due process limitation on state power.”
Chicago B & Q stated that,

The requirement that the property shall not be taken for public use without just

compensation is but “an affirmance of a great doctrine established by the common

law for the protection of private property. It is founded in natural equity, and is

laid down by jurists as a principle of universal law. Indeed, in a free government

almost laid other rights would become worthless if the government possessed an

uncontrollable power over the private fortune of every citizen.”*

Thus, Chicago B & Q was not a groundbreaking precedent. It’s “overruling” of Davidson
v. New Orleans did not change the fundamental principles underlying both decisions. First,
Davidson was a tax assessment case in which the Court expressed frustration at the feeding
frenzy of litigation stemming from the recently passed Fourteenth Amendment.

[T]here exists some strange misconception of the scope of this provision as found

in the fourteenth amendment. In fact, it would seem, from the character of many

of the cases before us, and the arguments made in them, that the clause under

consideration is looked upon as a means of bringing to the test of the decision of

this court the abstract opinions of every unsuccessful litigant in a State court of

the justice of the decision against him, and of the merits of the legislation on

which such a decision may be founded. If, therefore, it were possible to define

what it is for a State to deprive a person of life, liberty, or property without due

process of law, in terms which would cover every exercise of power thus
forbidden to the State, and exclude those which are not, no more useful



construction could be furnished by this or any other court to any part of the
fundamental law.”

Further, courts for some time before Davidson had restricted eminent domain power through due
process. Anglo-American law had limited state control over property since the Magna Carta was
signed in 1215.°® The liberal philosophy of those such as John Locke dictated that there was
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“natural” or “universal” right to a procedure and just compensation when the government
confiscated land.””  Although colonial America was slow to provide compensation to
landowners® and there was a brief period in which in post-revolution states snatched land from
loyalists,” by mid 19th Century, courts had reigned in the exercise of eminent domain power by
finding a right to compensation in natural rights.®” For centuries, “natural rights” required due
process and compensation to property owners.

Normally incorporation of Bill of Rights provisions is done with great fanfare and
explanation,’’ but in Penn Central, the Court simply glossed over the issue and applied the
Takings Clause to the states in a single sentence, perhaps because it felt Chicago B. & Q. had
already done the legwork.

The issues presented by appellants are (1) whether the restrictions imposed by

New York City’s law upon appellants’ exploitation of the Fifth Amendment,

which of course is made applicable to the States through the Fourteenth

Amendment, see Chicago, B. & Q. R. Co. v. Chicago, 166 U.S. 229, 239 (1897).

The Court did not elaborate on the fact that, as discussed below, no case from the ratification of

the Fourteenth Amendment to Penn Central ever relied on the Fifth Amendment to limit state

eminent domain power.



Did the Fourteenth Amendment and Incorporation of the Fifth
Amendment Change the Court’s Test for Compensation and Public Use?

While historically a right to compensation has always been a part of Anglo-American
jurisprudence,” due process limits on the legislature’s ability to decide which takings are valid
“public uses” are less clear. The Fifth Amendment specifically states “for public use,” indicating
that it may impose additional requirements upon fundamental due process, which historically
warranted only just compensation. Nonetheless, federal courts have granted broad discretion to
state legislatures concerning public use. There are few examples of state courts applying a strict
“actual use by the public” test,** but generally the presence of a valid “public benefit” justified
transfers to private owners.”> The Mill Acts and the private road acts, both of which delegated
taking power to private individuals, were “crucial evidence that the founding generation accepted
the public-benefit theory.”®® Reluctant to interfere with states’ internal political processes, this
test essentially reduces the “public use” inquiry to a rational basis evaluation of state action.®’

Post-Reconstruction courts relied on due process to impose the historically-available just
compensation requirement while reviewing alleged “public uses” briefly for rational bases. In
Fallbrook Irrigation Dist. v. Bradley,” the Court rejected landowners’ due process challenges to
an irrigation program that benefitted private parties. The Court began by noting that the “Fifth
Amendment which provides, among other things, that such property shall not be taken for public
use without just compensation, applies only to the Federal government as has many times been
decided.”® The Due Process Clause of the Fourteenth Amendment, however, meant “the
question whether private property has been taken for any other than a public use becomes
material in this court, even where the taking is under the authority of the State instead of the
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Federal government.””” Nonetheless, this due process review was strictly limited, and the Court

offered the agency great deference and upheld the taking.”



The due process test for public use appears to mirror the rational basis test applicable to
any exercise of state police power. Nearly every case following Fallbrook mentioned the Court’s
role in defining public use, but ultimately deferred to the state’s judgment.72 It was not until
1930, in Cincinnati v. Vester” that the Court struck down a taking for want of a proper public
purpose. In that anomalous situation, however, the city council’s condemnation resolution stated
no purpose for the taking, which the Court struck down as arbitrary.”* It would have likely struck
down an action with no stated purpose even outside the condemnation context.”” When it decided
Penn Central, the Supreme Court had established two precepts. First, the Fifth Amendment did
not apply to the states. Second, due process only allowed the Court to spot check “public uses”
for rational bases, as with any exercise of police power.

Penn Central’s incorporation of the Fifth Amendment did not change these principles.
This is expected because the Court simply assumed Chicago B & Q and its progeny had
incorporated the Takings Clause years ago. Post-Penn Central, the Court followed the same
pattern of deference to states on the “public use” question. In Hawaii Housing Auth. v. Midkiff,”®
the Court upheld the state’s attempt to break up a land oligopoly because, “The ‘public use’
requirement is thus coterminous with the scope of a sovereign’s police powers””’ and that
“where the exercise of eminent domain power is rationally related to a conceivable public
purpose, the Court has never held a compensated taking to be proscribed by the Public Use

(139

Clause.” Midkiff cited a number of non-condemnation decisions holding that “‘the [constitutional

requirement] is satisfied if . . . the . . . [state] Legislature rationally could have believed that the
[Act] would promote its objective.””’®

Interestingly, Midkiff opined in a footnote that “the Fourteenth Amendment does not

itself contain an independent “public use” requirement. Rather, that requirement is made binding
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on the States only by incorporation of the Fifth Amendment’s Eminent Domain Clause through
the Fourteenth Amendment’s Due Process Clause.”” However, if this were true, this public use
requirement appears nugatory, as the Court continued to defer to states on public use under due
process. Further, forgetting the incorporation debate for a moment, the Court has treated the
Public Use Clause identically in federal cases, deferring to legislative and executive
determinations of proper purposes. In U.S. ex rel. Tenn. Valley Auth. v. Welch,*" the Court gave
legislative determinations of public use “nearly immunity from judicial review” when it held that
determinations of Congress and federal agencies are binding. Ruckelshaus v. Monsanto,”
another federal case, noted, “So long as the taking has a conceivable public character, ‘the means

”’82

by which it will be attained is . . . for Congress to determine. It appears this “independent

public use requirement” is devoid of meaning in both federal and state takings cases.

Kelo attempted to backtrack from Midkiff, but ultimately reemphasized that the Takings
Clause and due process are redundant. Although the “question presented is whether the city’s
proposed disposition of this property qualifies as a ‘public use’ within the meaning of the

283

Takings Clause of the Fifth Amendment to the Constitution,”” the Court’s analysis looked

suspiciously like simple rational basis.

The City has carefully formulated an economic development plan that it believes
will provide appreciable benefits to the community. . . given the comprehensive
character of the plan, the thorough deliberation that preceded its adoption, and the
limited scope of our review.*

Further, the property owners’ proposed test that a “reasonable certainty” that public benefits
accrue from a taking represented an
even greater departure from our precedent. “When the legislature’s purpose is
legitimate and its means are not irrational, our cases make clear that empirical
debates over the wisdom of takings—no less than debates over the wisdom of

other kinds of socioeconomic legislation—are not to be carried out in the federal
9985
courts.
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Justice Thomas’s vigorous dissent, railing against cases dating back to Fallbrook
Irrigation, argued that Kelo was “simply the latest in a string of our cases construing the Public
Use Clause to be a virtual nullity, without the slightest nod to its original meaning.”® Arguing
that “The Court adopted its modern reading blindly,”®” Justice Thomas reasoned that Fallbrook
Irrigation and its progeny were simply wrong.*® Berman and Midkiff “erred by equating the
eminent domain power with the police power of the states™™

Justice O’Connor’s dissent tried to find a middle ground that would not render “the
Public Use Clause redundant with the Due Process Clause, which already prohibits irrational

(133

government action.””® Noting that Midkiff made “‘[t]he ‘public use’ requirement [] coterminous
with the scope of a sovereign’s police powers,’”

Berman and Midkiff simply did not put such language to the constitutional test,

because the takings in those cases were within the police power but also for

‘public use’ for the reasons I have described. The case before us now

demonstrates why, when deciding if a taking’s purpose is constitutional, the

police power and “public use’ cannot always be equated.”"

She tried to distinguish those cases as eliminating a harmful use of land, whereas Kelo was
taking property from productive owners.”> Ultimately, however, her opinion failed to consider
that all these cases were part of a long line of precedent deferring to states on public use.

Perhaps the Kelo majority was right. The Committee of Fifteen may have decided not to
include a takings clause in the Fourteenth Amendment because they recognized that it would
have been redundant to the Due Process Clause. But if in federal takings the scope of the Fifth
Amendment’s Due Process Clause is coterminous with the Takings Clause, why would the
Founding Fathers have added it? Did they simply want to emphasize the restriction on eminent

domain? The point is that not much has changed. Kelo identified two takings that would never

pass constitutional muster; “purely private” takings;” and takings under the “mere pretext of a
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public purpose.’ But these types of takings would be excludable under bare due process, and the
latter is an example of the type of condemnation the Court struck down in Vester.”
Conclusion: Why This Matters.

Incorporation of the Bill of Rights is an incredibly immense topic. It is debatable whether
the Court properly incorporated the Fifth Amendment’s Takings Clause in Penn Central,
considering the drafters’ enigmatic rejection of such a clause in the Fourteenth Amendment and
the Court’s historical reliance on due process in limiting the power of eminent domain. More
important, however, is the fact that the Supreme Court’s analysis of taking power does not
diverge when it apples the Takings Clause versus due process. Unlike most incorporation cases,
Penn Central or Chicago B & O, whichever is the official “incorporator” of the Takings Clause
against the states, changed little. Chicago B & QO may have given federal courts the power to
scrutinize state condemnations, but it did so without referring to the Takings Clause. Decades of
decisions citing these provisions are highly interchangeable. This leads one to believe that the
Fifth Amendment’s Taking Clause is nugatory; the just compensation clause because
compensation was always an inherent part of natural rights and fundamental due process;’® the
public use clause because it is merely a reiteration of the substantive due process idea that the
government may not take arbitrary or unreasoned actions. If this is so, practitioners facing
constitutional takings claims should be aware that general arguments against exercises of police
power under due process are just as relevant as arguments specific to the Takings Clause.

I do not intend this paper, or the longer article I hope to write, as a diatribe against Kelo s
purported evisceration of whatever was left of the Public Use Clause. Rather, I hope what the
reader takes away is that despite nearly a century and a half of case law attempting to define the

scope of the Takings Clause and the Fourteenth Amendment, the result is that the Supreme Court
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subjects exercises of the eminent domain power to what is essentially a rational basis standard.
This is true even though the Court has attempted to hold the Public Use Clause out as something
more in Kelo. Justice Thomas argued Kelo and the cases that preceded it were wrong, but I am
not so sure, considering that the Committee of Fifteen rejected a Takings Clause, and that
historical limits on “public use” always deferred to states except in cases of extreme arbitrariness
or irrationality. It may simply be that the Takings Clause of the Fifth Amendment, or at least the

Public Use Clause, was redundant from its drafting.
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